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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,593 


RUSSWINE CONSTRUCTION CORPORATION, 
Appellant, 


Vv. 


REDDING & COMPANY, INC.., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
1. Is not the order of the District Court which purports to 
grant “judgment” to appellee invalid, and, accordingly, is not appel- 
lee precluded from executing upon such order? 


2. Assuming, arguendo, that said order is valid, is not appellee 
precluded from executing thereupon unless and until the require- 
ments of Rule 54 (b), Federal Rules of Civil Procedure, or Sec. 16- 
501, D.C. Code, 1967 ed., have been met? 


Various aspects of the pending case have been before this: Court 
previously as follows: 


Appeals: No. 10.819 and No. 21.564 (Russwine Construction 
Corporation, Appellant v. Redding & Company, Inc., Appellee). 


Petitions for Mandamus: No. 20.946 and 21,593 (Russwine 
Construction Corporation, Petitioner v. Leonard P. Walsh, Judge, 
United States District Court for the District of Columbia, Respond- 
ent): No. 22.301 and No. 22,584 (Russwine Construction Corpora- 
tion. Petitioner v. Edward M. Curran. Chief Judge, United States 
District Court for the District of Columbia, Respondent); No. 


22.584 is still pending. 


Application for Leave to Appeal: No. Misc. 3306 (Russwine 
Construction Corporation, Applicant v. Redding & Company, Inc., 
Respondent). 


STATEMENT OF THE CASE 


Appellant herein, Russwine Construction Corporation (hereinafter 
referred to as ““Russwine”’) is seeking relief from an order of the 
District Court denying its motion for stay of execution and from 
the subsequent order denying reconsideration of said order. Appel- 
lee, Redding & Company, Inc. (hereinafter referred to as “Redding”’) 
is attempting to execute on the “judgment” entered in its favor in 
the Court below on the 28th day of June, 1968. This Court has 
jurisdiction of the instant appeal pursuant to 28 U.S.C. 1291 and 
Cohen vy. Beneficial Industrial Loan Corporation, 337 US. 541, 69 
S. Ct. 1221, 93 L.ed. 1528. 


On or about September 2, 1965, Redding filed a notice of its 
intention to hold a mechanic’s lien against the interest of certain 
parties in Square 116, Lot 72, improved by premises 1234 19th 
Street, N.W., in the District of Columbia. Russwine was the general 
contractor for the construction of said improvements and Redding 
was the concrete subcontractor. 


On or about February 14, 1966, Redding filed a complaint in 
the United States District Court for the District of Columbia (Civil 
Action No. 373-66, J.A. 10) to enforce a mechanic’s lien against the 
owners of the fee, the owners of the leasehold, certain trustees and 
Russwine. Redding did not file a breach of contract complaint 
against Russwine but merely named Russwine in the mechanic’s lien 
enforcement action pursuant to Sec. 38-110, D.C. Code, 1967'ed., 
which requires that the general contractor be made a party defend- 
ant in such action. The leasehold owners and Russwine answered 
the complaint alleging, inter alia, that Redding had been paid for all 
work completed and duly approved, and counterclaimed for breach 
of contract, slander of title, malicious use of civil process and puni- 
tive damages (J.A. 14). Redding answered the counterclaim denying 
same (J.A. 22) and subsequently moved for judgment on the 
pleadings or, in the alternative, for summary judgment on the afore- 
said counterclaim. 


The aforesaid motion was opposed, and the matter was heard 
by the District Court. At the conclusion of the hearing the Court 
denied the motion, but directed Russwine to deposit $24,699.80 
into the Registry of the Court. Russwine moved for reconsideration 
of the Court’s directive that it deposit money into the Registry. 
The motion was opposed, and, after a hearing thereon, the Court 
denied the motion for reconsideration. 


Subsequently, Russwine filed an appeal (No. 20,819) and a 
petition for mandamus (No. 20,946). This Court dismissed the 
appeal and granted the relief sought in the petition. 


Redding subsequently filed in the District Court a motion to 
compel Russwine to deposit monies in the Registry of the Court 
(J.A. 24), and over the opposition (J.A. 26) said motion was granted 
and the District Court ordered Russwine to deposit $24,699.80 into 


the Registry of the Court (J.A. 27). Said order was the subject of 
an appeal (No. 21,564) and a petition for mandamus (No. 21,593); 
by order dated April 18, 1968, accompanied by a memorandum 
opinion, this Court dismissed the appeal and denied the petition 
(J.A. 28). 


During the pendency of the aforesaid appeal and petition, 
Redding moved in the District Court to strike Russwine’s pleadings 
and to enter judgment against Russwine (J.A. 36), the basis for such 
motion being noncompliance with the order to deposit monies into 
the Registry of the Court. Said motion was opposed (J.A. 38) and 
at the conclusion of the hearing thereon, the District Court ordered 
that Russwine’s answer be stricken. that its counterclaim be dis- 
missed and that a default be entered; the Court. however, did not 
grant Redding’s motion for judgment (J.A. 38). 


Some four months after the aforesaid action of the District 
Court, Redding renewed its motion for judgment. Said renewed 
motion was denominated “motion for a judgment on the pleadings, 
or in the alternative, for summary judgment” (J.A. 40), and was 
opposed (J.A. 41). The District Court, on June 28, 1968, entered 
an order granting judgment to Redding against Russwine in the sum 
of $62.184.70, with interest from July 27, 1965, and its costs, and, 
although Russwine’s request that the order be certified pursuant to 
28 U.S.C. 1292(b) was granted, the Court further ordered that exe- 
cution on the judgment be stayed on the condition that a super- 
sedeas bond be filed (J.A. 42). 


Russwine filed in this Court a timely “petition for leave to 
appeal from interlocutory order” (No. Misc. 3306, J.A. 44), which 
application was denied by order filed August 19, 1968 (J.A. 48). 
On or about September 12, 1968, Redding instituted attachment 
proceedings to satisfy the “judgment”. Russwine, seeking relief 
from execution, petitioned this Court for the issuance of a writ of 


mandamus or prohibition (No. 22,301). Said petition was denied 
by order dated October 18, 1968 (J.A. 52), which stated in perti- 
nent part that: 


“* * * no judgment has yet been entered in this case . 
upon which execution may be made * * *.” 


On or about September 20, 1968, Russwine had filed in the 
District Court a motion for stay of execution on said judgment 
pending disposition of the aforesaid petition for writ of mandamus 
or prohibition (J.A. 49), which motion was opposed (J.A. 50) and 
kept under consideration until the petition for mandamus was 
decided. The District Court, on or about November 7, 1968; denied 
the motion for stay (J.A. 53). Russwine filed a timely motion for 
reconsideration of the aforesaid denial and expressly requested the 
Court below to reconsider said denial in light of the above-quoted 
language from this Court’s order. Alternatively, appellant requested 
the District Court for certification of said order pursuant to Rule 
§2(b), an inadvertent typographical error, as the reference should 
have been to Rule 54(b), (J.A. 54). The motion was opposed (J.A. 
56) and was summarily denied without argument or opinion, 'where- 
upon the instant appeal and a petition for mandamus (No. 22,584, 
which is still pending) were filed. 


On or about March 21, 1969, Redding filed a motion to 
advance the action below for immediate pretrial and trial; Russwine 
has not and will not oppose this motion. 


ARGUMENT 
I 


THE ORDER OF THE DISTRICT COURT WHICH PURPORTS 
TO GRANT “JUDGMENT” TO APPELLEE 1S INVALID, AND, 
ACCORDINGLY, APPELLEE IS PRECLUDED FROM EXE- 
CUTING UPON SUCH ORDER. 


It is most difficult to prepare and present to this Court an 
orderly and sequential argument in this appeal. As may be gleaned 
from the Statement of the Case. the history of this action has been 
a continuing, and seemingly endless, excursion into substantive and 
procedural niceties. A mere recital of the aspects previously before 
this Court reflects a welter of confusion. What began as an ordinary 
suit to enforce a mechanic’s lien has become a legal monster. 


The sometimes over-restrictive requirements of federal proce- 
dure with respect to appealability and the misconception of these 
requirements that have marked this case have caused the substantive 
questions concerning the validity of the District Court’s order 
granting “judgment” to appear before the Court in the form of an 
appeal from the denial of a stay of execution. Whatever the vehicle, 
however. the issue has arrived. We note that the Notice of Appeal 
(J.A. 59) was directed to the order denying stay, but strongly urge 
that substance should not be defeated by form. As this Court 
stated in its denial of the penultimate petition for mandamus (No. 
22.301). so long as all parties treated the order granting judgment as 
interlocutory and no proceedings in aid of execution were instituted, 
Russwine was not faced with immediate injury. Russwine took the 
same position with regard to the January 31, 1968, order which 
struck its pleadings and entered default (J.A. 38) and, although not 


pleased, has not quarreled with the sanction imposed upon it for 


failure to deposit monies into the Registry. Russwine, however, 
does strongly contend that the District Court erred in extending 


such sanction to include the ultimate penalty of final judgment. Of 
course, it is recognized that the question of whether or not final 
judgment has been rendered is a basic issue herein, but we suggest 
that an inquiry as to whether or not such judgment can be granted 
below at this juncture will aid in determining the nature of the 
order granting “judgment”. No matter the dictates of form and the 
terminology used by the Court below and the parties, the real issues 
herein are the validity of and the construction to be placed on that 
order. Russwine strongly urges this Court to find that its motion for 
stay of execution should have been granted because there is no valid 
order that can support or provide a basis for such execution. 


What is the nature and effect of the order granting “‘judg- 
ment’? This Court, in its opinion denying Redding’s motion to 
require a supersedeas bond as a condition to the stay pending appeal 
(No. 22,593, March 21, 1969) found that the order: 


“* * * contains contradictory indications of finality - 
and is the source of the present difficulties. * * * it 
specifies that Redding recover from Russwine a fixed 
amount * * * that ‘execution on the judgment 
entered herein’ be stayed in the event Russwine posts 
a supersedeas bond. On the other hand, the order 
contains a certification that a controlling question of 
law is involved as to which there is a substantial 
ground for difference of opinion, and that an imme-. 
diate appeal might advance the ultimate termination 
of the litigation.” (Slip opinion, pp. 2, 3.) 


Russwine, noting the above-cited contradictions therein, elected 
to treat the order as substantially complying with 28 U.S.C. 1292(b) 
and applied for leave to appeal from an interlocutory order (J.A. 
44). Previously, Russwine had ignored a purported 1292(b)  certifi- 
cation because it clearly did not comply with the statute’ (Order 
compelling deposit, October 23, 1967, (J.A. 27) and filed an appeal 


(No. 21.564) and a petition for mandamus (No. 21,593) which 
were respectively dismissed and denied). 


If the order is. in fact, a final judgment, execution may be had 
thereon. We assert. however, that it is not such. not only because 


of the 1292(b) certification (such certification and finality being 


mutually exclusive), but, more importantly. because the District 
Court did not have authority to enter final judgment. The reasons 
for said lack of authority were set forth in the application for leave 
to appeal and in the petition for mandamus and are repeated here. 


In the first instance, the motion seeking summary judgment 
(J.A. 40) was a mere reiteration of a previous motion which had 
been denied. The first motion (J.A. 36) sought to have Russwine’s 
pleadings struck and to have judgment entered. The pleadings 
were struck and default, but not judgment, was entered (J.A. 38). 
Redding did not seek reconsideration nor certification of the order, 
but merely waited four months and then renewed the motion for 
judgment. The refusal to grant judgment on the first motion estab- 
lished the law of the case in the District Court and Redding’s second 
motion for judgment should have been dismissed. The law of the 
case doctrine is an important tool in the orderly administration of 
justice. Its function is the “uniformity of treatment to litigants” 
and to, insofar as possible, ensure “stability and certainty in the 
law”. See 1B Moore’s Federal Practice, 2d Ed., Sec. .404, p. 401, et 
seq.. for a general discussion of the applicability of law of the case 
in the federal courts. It is noted that although a trial court must 
follow the law of the case established by the appellate court in a 
particular proceeding, the same degree of obedience is not required 
when an issue, not ruled on by the appellate court, is presented to 
the trial court a second time. Normally, however, the first ruling 
establishes the law of the case. This rule is stated in 1B Moore’s 
Federal Practice. 2d Ed., Sec. .405 [2], at p. 630, as follows: 


“* * * the law of the case will generally not be 
departed from by the court declaring the rule of law 
when the point is again presented to it in the same 
case. 

This Court has followed the above-stated principle and has 
clearly indicated that it will be adhered to unless special circum- 
stances so warrant. Brownfield v. Landon, 307 F.2d 389, 113 App. 
D.C. 248. 252 and Fraser v. Doing, 130 F.2d 617, 76 App-D.C. 111, 
117, have specifically stated the requisite criteria for departure from 
the law of the case (or non-application of the doctrine) in instances 
of consecutive motions to be non-identity of the motions and differ- 
ent questions presented or a meaningful expansion of the record in 
the renewal motion. Following the rule that substance, rather than 
form, controls, the renewal motion was identical to its predecessor 
and presented the same questions on the same record. The only 
other basis for departing from the law of the case is: 

“ * * if a clear case were presented showing that the 
earlier adjudication was plainly wrong and that appli- 
cation of the rule would work manifest injustice, 
* * *” Brown y. Gesellschaft Fur Drahtlose Tel. | 
M.B.H., 104 F.2d 227, 70 App.D.C. 94, 95; cert. 
den. 307 U.S. 640, 59 S.Ct. 1038, 83 L.ed. 1521 


It is noteworthy that Redding did not contend that the denial of 
its first motion for judgment was erroneous, nor that said denial 
resulted in injustice, nor that a different question was previously 
presented nor that the denial was based on an incomplete record. 
Redding only submitted an affidavit of its president, which was 
merely a restatement of the verified complaint and which was con- 

troverted by the verified answers of the non-defaulting defendants, 

and offered neither law nor facts in support of its attempt to escape 


the law of the case: it simply changed the title of its pleading. 
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As was stated above, Redding did not, upon the denial of its 
previous motion for judgment, move for reconsideration of such 
denial nor did it request the Court to certify the question under 28 
U.S.C. 1292(b); but just waited four (4) months and then, with a 
structured change in nomenclature, renewed its motion for judg- 
ment. It is noted that the second motion might be construed to be 
an ill-styled application for default judgment falling within the 
ambit of Rule 55(b), Federal Rules of Civil Procedure, but, in any 
event, the denial of the first motion for judgment would still be the 
law of the case. 


For the purposes of this appeal, Russwine is not disputing the 
Court’s order striking its pleadings and entering a default against it; 
Russwine does, however, strongly urge that judgment must be post- 
poned until the case is tried on the merits as to the defendants not 
in default. See Frow v. De La Vaga, 15 Wall 552, 21 L.ed. 60 and 
6 Moore’s' Federal Practice, 2d Ed. Section 55.06, pp. 1819-1821. 


In Frow, at 21 L.ed. 61, the Supreme Court stated the rule govern- 
ing entry of judgment against a defaulting defendant prior to an 
adjudication on the merits of plaintiff's claim against non-defaulting 
co-defendants to be as follows: 


“The true mode of proceeding where a bill makes 
a joint charge against several defendants, and one of 
them makes default, is simply to enter a default 
and a formal decree pro confesso against him, and 
proceed with the cause upon the answers of the other 
defendants. The defaulting defendant has merely lost 
his standing in court. He will not be entitled to 
service of notices in the cause, nor to appear in it in 
any way. He can adduce no evidence; he cannot be 
heard at the final hearing. But if the suit should be 
decided against the complainant on the merits, the 
bill will be dismissed as to all the defendants alike— 
the defaulter as well as the others. If it be decided 
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in the complainant’s favor, he will then be entitled - 
to a final decree against all. But a final decree on 
the merits against the defaulting defendant alone, 
pending the continuance of the cause, would be 

incongruous and illegal.” 


Russwine suggests that the above-cited authority, which was stressed 
in its opposition to the first motion (J.A. 38), was the basis upon 
which the Court denied judgment. 


In addition to the misconceptions concerning 54(b), 1292(b) 
and appealability, this litigation has been further troubled by a 
seeming misunderstanding of the nature of the suit. It is an action 
to enforce a mechanic’s lien; it is not a breach of contract action 
against Russwine. Not only is the complaint denominated as such 
(J.A. 10), but the prayers for relief (J.A. 12, 13) clearly demonstrate 
this to be the case. It is well established that the statutory lien is a 
cumulative remedy and that the aggrieved mechanic (contractor, sub- 
contractor or materialman) may pursue his common law remedy for 
breach of contract simultaneously with the prosecution of an action 
to enforce a mechanic’s lien. (See 57 C.J.S. Mechanics’ Liens, Sec. 
266, Exclusive, Cumulative and Concurrent Remedies, p. 874.) 
Redding, however, did not seek a personal judgment against Russ- 
wine as it could have done, either by separate action or by joining 
such claim in the lien enforcement action. Redding is bound by its 
election and its remedies are limited by the mechanic’s lien statute 
which provides for personal judgment against the general contractor 
(Russwine), in only one instance: 


“In any suit brought to enforce a lien by virtue of 
the provisions aforesaid, if the proceeds of the prop- 
erty affected thereby shall be insufficient to satisfy 
such lien, a personal judgment for the deficiency may 
be given in favor of the lien or against the owner of 
the premises or the original contractor, as the case: 
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may be, whichever contracted with him for the labor 
or materials furnished by him, provided such person 
be a party to the suit and shall have been personally 
served with process therein.” Sec. 38-122, D.C. Code, 
1967 ed. 


Accordingly, the order granting “judgment” to Redding against 
Russwine was improper for three reasons: 


1. The issue had been previously decided by the District Court 
and the second motion should have been dismissed pursuant to the 
law of the case doctrine. 


2. The rule announced by the Supreme Court in Frow y. 
De Le Vaga, supra, prohibits the entry of judgment against a default- 
ing defendant (Russwine) prior to an adjudication on the merits of 
the plaintiff’s (Redding) claim against non-defaulting co-defendants. 


> 


3. In any event, a subcontractor (Redding) is not entitled to 
a personal judgment against the general contractor (Russwine) in a 
suit to enforce a mechanic’s lien until such time as the lien is 
enforced, the premises sold and the proceeds of such sale are insuffi- 
cient to satisfy the lien. 
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ARGUMENT 
Il 


ASSUMING, ARGUENDO, THAT THE ORDER OF THE 
DISTRICT COURT IS VALID, APPELLEE IS PRECLUDED 
FROM EXECUTING THEREUPON UNLESS AND UNTIL 
THE REQUIREMENTS OF RULE 54(b), FEDERAL RULES 
OF CIVIL PROCEDURE, OR SEC. 16-501, D.C. CODE; 
1967 ED., HAVE BEEN MET. 

Russwine suggests that this Court should dispose of the appeal 
on the basis that the order granting “judgment” is a legal nullity for 
the reasons (or any of them) hereinabove set forth and rule that 
there is no order or judgment that would support or be a basis for 
execution. Such disposition would render moot the question of 
whether or not there may be execution on an interlocutory order. 
Any doubts as to whether or not the order is interlocutory have 
been effectively dispelled by this Court’s opinion on Redding’s 
motion to require a supersedeas bond, supra. 


If, however, the Court should decline to so rule, Russwine 
asserts that execution may not issue upon said order. In the afore- 
said opinion on the motion, this Court stated that: 


“An execution ordinarily may issue only upon a final 
judgment.” (Slip opinion, p. 10) 


The Court, however, did note the existence of Sec. 15-321, D.C. 
Code. 1967 ed., which reads as follows: 


“An interlocutory order may be enforced by such 
process as might be had upon a final judgment or 
decree to the like effect, and the payment of COstsh 
adjudged to a party may be enforced in like manner,’ 


At first glance, this section appears to permit execution upon 
interlocutory orders, but close inspection of the language therein 
and a review of other applicable law raises serious doubts as to its 
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force and effect. As was noted by this Court, supra, Sec. 15-321 is 
contrary to the great weight of authority concerning execution upon 
interlocutory orders and, although this fact standing alone does not 
raise a presumption, or even a suggestion, of invalidity, it does call 
for careful consideration. 


Research has revealed two cases in which reference is made to 
Sec. 15-321 or the prior provisions of the code to the same effect. 
Karrick v. Edes, 19 F.2d 693, 57 App.D.C. 219, 220, merely cites 
the former section (Sec. 114, Code of 1901), and in Bates v. Bates, 
141 F.2d 723, 79 App-D.C. 14, 15, the Court stated that: 
“It is true that the code permits enforcement of inter- 


locutory orders by the same process as final decrees.” 
Sec. 11-327, D.C. Code, 1940 ed. 


In both cases, however, the Court found that the statute was inappli- 
cable to the case before it, and there was no useful discussion of the 
section. 


Should the Court not find that the order granting “judgment” 
is invalid, it must construe Sec. 15-321 to determine whether or not 
it is applicable to the instant case. The first point to be noted is 
that the language is permissive (“may”) and that other sections of 
Chapter 15, D.C. Code, use the mandatory word “shall”, e-.g., 
15-106 (wherein both “may” and “shall” are used), 15-108, 15-109, 
15-110, 15-308, 15-312 (both “‘may” and “shall” are used), 15-314 
(both “may” and “shall” are used), 15-317 (both “may” and “shall” 
are used). 

“as a general rule the word ‘may’ when used in a 
statute, is permissive only, and operates to confer dis- 
crétion, especially where the word ‘shall’ appears 


in close juxtaposition in other parts of the same 
statute.” 82 C.J.S. Statutes, Sec. 380, p. 877. 
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A construction that Sec. 15-321 is permissive and that such enforce- 
ment is within the discretion of the Court would permit ‘such 
section to be consistent with the provisions of Rules 54(a), 54(b) 

and 69(a), Federal Rules of Civil Procedure. Said rules provide, in 

substance, that execution may be had on final judgments and 
further provide that the Court has discretion to create finality where 
otherwise such would not exist. The same discretion that might 
permit execution upon an interlocutory order can be utilized in 

making a 54(b) determination. It is obvious that many of the 
problems herein would have been resolved, or at least placed in a 

neater posture, had the order granting “judgment” been couched in 

54(b) terms. 


Although loathe to do so, Russwine suggests that unless the 
Court rules that Sec. 15-321 is discretionary and the same discretion 
necessary for a 54(b) determination is required to utilize its provi- 
sions. Sec. 15-321 must be declared invalid for at least two reasons. 
In the first instance, it would be in conflict with the federal rules 
and, therefore, null and void pursuant to 28 U.S.C. 2072, which 
reads in pertinent part that: 

“All laws in conflict with such rules shall be of no 


further force or effect after such rules have taken - 
effect.” 


Additionally, Sec. 15-321 appears to be in conflict with the 
provisions for attachment before judgment (Sec. 16-501, et seq., 
D.C. Code, 1967 ed.) which set forth precisely and specifically the 
requirements for such attachment. We suggest that it is impossible 
to reconcile the provisions for enforcement of interlocutory orders 
with those for attachment before judgment, the one being a general 
and comprehensive statement, the other being a special statute, 
minutely and specifically detailed. 
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It has been stated that attachment before judgment is a very 
drastic. harsh and severe proceeding (See 6 D.C. Code Encyclopedia 
16-501, p. 213 and cases cited therein) and the same rationale 
should apply to any similar proceeding, however denominated, 
wherein execution or attachment is permitted prior to final 
judgment. 


Accordingly, Russwine urges that, should this Court not find 
the order in question to be invalid, it not permit Redding to exe- 
cute upon such order until it has been certified pursuant to Rule 
54(b) or, alternatively, until the requirements of Sec. 16-501, attach- 
ment before judgment, have been met. 


CONCLUSION 


For the reasons hereinabove stated, Russwine respectfully urges 
this Court to declare the order of the District Court granting judg- 


ment to Redding to be null and void. 


Alternatively, it is urged that, unless and until the requirements 
of Rule 54(b) or Sec. 16-501 are met, Redding not be permitted to 
execute upon said order. 


Respectfully submitted, 


LOUIS P. ROBBINS 
and 
ARNOLD L. YOCHELSON 
1707 H Street, N.W. 
Washington, D. C. 20006 
Attorneys for Appellant 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF ISSUE PRESENTED FOR REVIEW 


Is the judgment granted by Order of June 28, 1968 valid? 


COUNTERSTATEMENT OF THE CASE 


On or about September 2, 1965 Redding & Company, Inc., 
hereinafter referred to as “Redding,” filed a notice of its intention 
to hold a mechanic’s lien against an office building known as ‘premises 


1234 - 19th Street, N.W., Washington, D.C. Appellant, the Russwine 
Construction Corporation, hereinafter referred to as “Russwine,” was 
the prime contractor. 


On or about the 14th day of February, 1966 Redding filed a 
complaint to enforce the mechanic’s lien against the owners of the 
fee, the owners of the 99-year leasehold interest, certain trustees 
under deeds of trust and Russwine, seeking an enforcement of the 
mechanic’s lien against the property or against the 99-year leasehold 
interest, and judgment against the prime contractor, Russwine (J.A. 
10). 


During the course of preliminary proceedings the District Court 
recognized that Russwine had drawn down money from the con- 
struction lender based on a false representation to the lender. Asa 
result of the representation Russwine made to the lender the District 
Court ordered Russwine to deposit the sum of $24,699.80 into the 
registry of the Court. Russwine refused or failed to do this and filed 
an interlocutory appeal to this decision. 


In 2 memorandum opinion written by this Court in Appeal No. 
21564 and Appeal No. 21593 it was determined that the District 
Court had jurisdiction to enter the Order to compel the deposit of 
funds into the registry of the Court (J.A. 28-36). 


Thereafter, upon Russwine’s failure to obey the Order of the 
Court, Redding filed a motion to strike the pleadings of the prime 
contractor and to enter judgment for Redding, the subcontractor 
(J.A. 36). The motion was granted and the pleadings were stricken 
by Order of the District Court on January 31, 1968 (J.A. 38). 


Subsequently Redding filed a motion for judgment on the 
pleadings or for summary judgment against Russwine. By Order of 
June 28, 1968 the summary judgment against the prime contractor, 
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Russwine, was granted (J.A. 42). This appeal followed the granting 
of that motion. 


The balance of the case, with respect to the mechanic’s lien 
against the 99-year leasehold interest, went forward for trial. The 
same was heard before the late Honorable Alexander Holtzoff and 
a mechanic’s lien was granted subject to a determination of sums by 
the auditor (see supplemental record on appeal, pretrial proceedings, 
filed April 21, 1969, at page 25, and Order of Judge Alexander 
Holtzoff entered May 21, 1969, at page 26). 


Subsequently, prior to a hearing by the auditor, a consent 
Order was entered by the Honorable Judge Matthew McGuire on 
May 1, 1970, setting the mechanic’s lien against the leasehold inter- 
est at $33,000.00. This lien has been paid and satisfied (see supple- 
mental record, at page 27). 


SUMMARY OF ARGUMENT 


The Trial Court was fully within its rights to enter a summary 
judgment against the prime contractor whose pleadings had, been 
stricken by its refusal.to obey a proper Order of the Court. © 


ARGUMENT 


|. THE ORDER OF THE DISTRICT COURT GRANTING 
JUDGMENT TO APPELLEE IS VALID 


Appellant states in the second paragraph at page 10 of its Brief: 


“For purposes of this appeal, Russwine is not dis- 
puting the Court’s order striking its pleadings and 
entering default against it; Russwine does, however, ' 
strongly urge that judgment must be postponed until 
the case is tried on the merits as to the defendants 
not in default.” 


As to the owners in fee of the subject property, the suit was 
dismissed. As to the owners of the 99-year lease, a mechanic’s lien 
was imposed up to the sum of $33,000.00, and this sum has been 
paid by them and the lien satisfied and released. There remains 
then the judgment entered by default because the pleadings were 
stricken against the prime contractor. This judgment against the 
corporate Appellant is not a lien on the realty, and of course would 
be subject to reduction by a credit for the sums already paid. 


The sole issue is whether or not the trial Court had the right 
to enter the judgment. 


The District Court had jurisdiction to enter the Order compel- 
ling the deposit of the funds in the registry of the Court (Russwine 
Construction Co. v. Redding & Co., United States Court of Appeals 
for the District of Columbia Circuit, No. 21564; see J.A. 35). Hav- 
ing the right to make the Order, it had the right to command per- 
formance by the striking of pleadings for the failure to obey the 
Order. 


The pleadings having been stricken, Redding was entitled to a 
judgment on its complaint against the prime contractor. In a suit 
on a mechanic’s lien the Court had jurisdiction to enter a personal 
judgment against the prime contractor, as well as to impose a lien 
on the realty, and there is no requirement that the sums be the 
same. To hold otherwise would be to permit a party to wholly 
ignore the Orders of the Court imposed upon it because of its own 
misrepresentations, and then to participate in the trial as though its 
pleadings had not been wholly stricken. 


Il. THIS ISSUE IS NOW MOOT BECAUSE ALL 
JUDGMENTS ARE NOW FINAL 


All matters having been finally disposed of by the District 
Court, the points raised under Argument II become moot. 


CONCLUSION 


For the reasons hereinabove stated, Redding respectfully sub- 
mits to the Court that the appeal should be dismissed and the 
summary judgment of the District Court in favor of Russwine against 
Redding should be affirmed. 


Respectfully submitted, 
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